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Advisory Committee om Rules of Criminal Procedure
Supreme Court of the United States
Washington, D. C.

To the Members of the Advisory Committee:

There is enclosed herewith & copy of the text of the Rules
&8 adopted a the last meeting of the Committee. The enclosed
text also embodies a few minor verbal end stylistic alterations

‘made subsequently to the meeting of the Committee by the Bub-

committes on Style acting under authority conferred upon it by
the full Committee.

The proposed Rules are now being printed for submission to
the Suprems Court. If you find any errors that should be cor-
rected, or any changes that should be made, kindly notify the
undersigned as promptly as poseible.

Sincerely yours,

Alezander Holtzoff
Secretary.
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FEDERAL RULES OF CRIMINAL PROCEDURE
I. B8COPE, PURPOSE AND CONSTRUCTION

Rule 1. Scope. These rules govern the procedure in

the courts of the United States and before United States

commissioners in all criminel proceedings, with the ex-

ceptions stated in Rule 57,
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1 ~ Rule 2,~-Purnnse and- Gunstructiocn, - These rulesimren. .

2 intended to provid: for the just dstermination of every crimle

nal proceeding., They shall be construed to secure simplicity

&

in procedure, fairness in administration and the elimination of

5 unjustifiable axpense and delay,
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1I. PRELIMINARY PROCEEDINGS

Rule 3. The Complaint. The complaint is & written

gtatoment of the esaential facte conetituting the offense

charged., It sball be made upon cath before & commissioner
200 UpOi OSbLH DRRYRE

or other officer empowered to ¢ t persons charged with

~

offenscs sgainst the Um‘tﬁd"étates.

v
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Rule L., Warrant or Summons upon Complaint.

(2)
is probable cause to believe that en offemse has beon cemmitted

Issusnce. If it appeers from the compleint that there

and that the defendant has committed it, 8 werrent for the arvesv

of the defendant shall issue to any officer suthorized by law to
execute it. Upon the request of the attorney for the government
e summons instead of & varrant shall issue. More than cne ware
rent or summons may issue on the sems compleint. If & defendant
it shall issue,

fails to sppear in responss to the summons, a wWarrer
(b) Form.

(1) Warrent, The warrant shall be signed by the com-
miesioner and shall contein the name of the defendsnt or,
1f his name is unknown, any nsme or description by which be
can be identified with reasonable certainty. It skall de-
scribe the offense charged in the compleint. It shall com-
mand that the defendant be arrested and brought hefors the
nsarest available ccsmissioner,

The summone shall be in the same form as

the wvarvant except thet 1t eball summon the defendsnt to

appear before a camissioner at a stated time and place.

(¢) Execution or Service; and Return.

(1) By Whom, The warzant shsll be exocuted by & marshal

or by same other officer suthorized by law. The sunmons may

by served by any person authorized to serve & BUEIONS
¢ivil ection.

ba




Rule L4, Page 2 Federal Rules of Criminal Procedure

26
27
28
29
30
31
32
33
34
35
36
37
38
39
Lo
bl
b2

Report, June 19ubl.

(2) Territorial Limits, The warrant may be

executed or the summons may be served at any place
within the jurisdiction of the United States.

(3) Manner. The warrent shall be executed by the
arrest of the defendant. The officer need not have
the warrant in hie possession et the time of the
arrest, but upon request he shell ahow the warrant to
the defendant aes soon as possible. If the officer
does not have the warrant in hie possession at the
time of the arrest, he shall then inform the defeadant
of the offense charged and of the fact that & warrant
has been issued. The summons ahall'ba gerved upon &
defendant by delivering a copy to him personally, or
by leaving it at his dwelling houge or usual plsce of
abode with some person of suitable age and disoretion
then residing therein or by mailing it to the defend-
ant's last known address.

(4) Return, The officer executing & warrent shall
make return thereof o the ccmmiesioner or other
officer before whom the defendant is brought pursuant
to Rule 5., At the request of the attorney for the
government any unexscuted warrant shall ba returnsé
to the commissioner by whom it wag iesued and shall
be cancelled by him. On or before the return day the

person to vwhom a summons wag delivered for service

5=
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shell make return thereof to the commissioner befure
vhom the summoms is vsturnable, At the regquest of
the attorney for the government made at any tims
while the ccmplaint is pending, e warrant returned
unexescuted and not cancelled or & summons retuyrned
unserved or & duplicate therocof mey be delivered by
the cormissioner to the marshal or other authorized

person for execution or service.

-6
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Rule 5. Proceedings before the Conmisaioner.

(a) Appearance before the Commissiomer. An officer
making en arrest under a varrant issued upon & complaint or
any person meking en arrest without a warrent ehall teke the
arrested person without unnecessary delay before the nearest
availsble commiseioner or before any other nearby officer em-
powered to commit persons charged with offenses against the
lave of the United States, When a person arrested without a
wvarrant is brought before e commigsioner or obher officer; &
camplaint shall be filed forthwith.

(b) Statemcnt by the Commissionsr. The ccmmiseioner shall

iaform the defendant of the complaint against him, of his right
to rotain counsel and of his right to have a preliminary exemi-
pstion, .He shall also inform the defendant that he is not re-
quired to make a statement and that any statement made by him
may be used egainst him., The commiasicner ghall allow the
defendant reasonsble time and opportunity to consult counsel

and ehall admit the defendant to ball as provided in these rules.

(¢) Preliminary Examinstion. The defendant shall not be

called upon to plead. If the defendant welives prelininary exami-
nation, the commiasioner shall forthwith hold him to snswer in

the district court. If the defendant does not velve exami

ration,
the commissioner shell heer the evidence vithin a reasonable
¢time. The defendent may croes-examine witnesses against him

and may introduce evidence in his own behslf. If froa the
evidence it appears to the ccmmissioner that there is probable

-7-
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cause to believe that en offense has been committed and that
the defendant has committed it, the commissioner shall forth-
with hold him to answer in the district courds otherwise the
commisaioner shall discharge him. The commissicner shall
admit the defendant to bail as provided in these rules. After
concluding the proceeding the commissioner shall trensmit
forthwith to the clerk of the district court all papers in the

proceeding and any bail teken by bim,

8-
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III. INDICTMENT AND INPORMATIOR .

1 Fule 6. The Grand Jury.
2 (a) Sumpening Grand Juries, The court shall erder one or
3 more grand juries to be summened at such times as the publiec
L interest requires. The grand jury shell consist of not lees
5 than 16 nor more than 23 members. The court shall direct that
6 a sufficient number of legally qualified persons be summoned
T to meet this requirement.
8 (b) Objections to Grand Jury and to Grend Jurors.
9 (1) Chellenges. The attorney for the govermment or
19 e defendant who hass been held to ansver in the district
11 court may chaliengs the array of jurors on the ground that
12 the grand jury was not eelected, drawn or suwmseoned im ac-
13 cordance wvith lev, and may challenge an individual juror
1k on the ground that the juror is not legally qualified.
15 Challenges shall be made before the admimistration of

16 the oath to the jurors end shall be tried by the court.
17 (2) Motion to Dismiss, A motion to dismise the in-
18 dictment may be based on objecticms to ths array or on
19 the lack of legal qualification of an individval Juror,
20 if not previously determined upon challenge. An in-
21 dictment shall not be dismissed om ths ground that e
2 or more members of the grand jury werse not legally .
23 gqualified 1f 1t appears from the record kept purswamt to
24 subdivision (¢) of thie rule that 12 or more juxrors,
25 after deducting ithe number not lsgally qualifisd,
26 concurred in finding the indictment,

-9
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Rule 6, Page 2
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(¢) Foreman and Deputy Foreman, The court shall sppoint

one of the Jurors 40 be foreman and amother to be deputy
foreman. The foreman shall have power to administer oaths
and affirmatione and shell sign all indictments. He or
another juror designated by him shall kesp & record of the
number of jurors concurring in the finding of every indict-~
ment and ehall file the record with the clerk of the court,
but the record shall not be made public except on order of
the court. During the absence of the Foreman, the dsputy
foremsn shall act as foreman.

(d) Who May Be Present. Attorneys for the government,

the witness under examination, interpreters when needsd and,
for the purpose of taking the evidence, a stenographer may
be present while the grand jury is im session; but no person
other than the jurors may be present while the grand jury is
deliberating or voting.

(e) Secrecy of Proceedings and Disclosure. Disclosure

of matters oceurring before the grand jury other than ite
deliberatione and the vote of any juror may be mads to the
sttorneye for the governmsnt for uge in the performance of
their dutiesg, OCthervise & Juror, attorney, interpreter or
stenographer may disclose matters occurring before the
grand jury only vhen 80 dirscted by the court preliminarily
to or in eonnectiun with & Judicial proceseding o vhen

permitted by the court at the reguest of the defendant upon

<10~
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53
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58
59
60
61

69
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3

75

e shoving that grounds may exist for a motion to dismies
the indictment because of matters ocourring befors the
grand jury. No obligation of secrecy may be imposed upon
any person except in accordance with this rule. The court
may direct that an indictment ehall be kept secret until
the defendant is in custody or has given bail, and in that
event the clerk shall seal the indictment and no person
shall diaclose the finding of the indictment except when
neceseary for the issuvance and execution of a warrant or
BUIERONS .

(f) Finding and Return of InAictment. An indictment

may be found only upon the cancurrence of 12 or more Jjurors.
The indictment ehall be returned by the grand Jury o a

judge in open court, If the defendant has been held to
ansver and 12 jurors do not concur in f‘nding an indictment,
the foreman shall so report to the court in writing forthwith.

(3) Discharge snd Excuse. A grand jury shall serve

until discharged o¢ the court but no grand Jjury may serve
more than 18 montha. The tenure and powsrs of a grand juxry
are not affected by the beginning or explration of a term

of court, At any time for cause shown the court may excuse
a juror either temporarily or permanently, and in the latter
event the court may impanel another person in place of the

Juror excused,
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Rule 7. The Yndictment and the Informatiom.

(a) Use of Intictment or Information. An offense which

may be »unished by death shall be prosecuted by indictmgﬁf.
An offense which may be punished by imprisonment for & term
exceeding one year or at hard labor 2hall be prosecuted by
indictment or, if indictment is waived, it may be prosecuted
by information. Any other offense may be prosecuted by
indictment oy by information. An information may be filed
without leave of court.

(v) Weiver of Imd’stment. An offense which may be punished

by imprisonment for a term exceeding one year or at bhard
labor mey be pprosecuted by information if the defendant,

after he has besn advised of the natwwe of the charge and

of his rights, waivew in open court progecution by indictament.

(c) Bature and Contente. The indictment or the iaforma~

tion shall be a plain, concige and definite writien state-

mont of the essential facts consiituting the offense chargsd.

It shall be signed by the attorney for the govermmsnt. 1t
need not contain a formal commencement, a formal conclusion
or any other matter not nscesgary to such statement. Allega-
tions made in one count may be incorporated by reference.

in another count, It may be alleged in a single count that
the means by which the defendant committed the offense are
unknown or that he committed it by one or more specified
meens. The indiciument or information shall state for esch

count the official or customary ciltation of the statute,

=12
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1)

rule, regulation or other provision of lav which the
defendant 1s alleged therein to have violated. Error
in the citation or its amission ehall not be ground for
dismissal of the indictment or information or for reversel
of & convietion if the error or cmission did not mie-
lead the defendant to hie prejudice.

(d) Sur The court on motion of the défendant

plusag:

may strike surplusage from the indictment or infcrmation,

(o) Amssdment of Information. The court may permit

an information to be amended at any tims before verdict or
finding if no additional or different offenes is charged
and 1f substential rights of the defendant sre not pre-
Judiced.

(£) Bill of Particulars. The court for cause may

direct the £iling of & bill of particulers. A motion for
a bill of particulars may be made only withia ten days
after arreignment or at such other time before or after
arraignment as may be prescribed by rule or order. A bill
of particulars may be amended &t any time subject to such

conditions as justice requires.

B
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Rule 8. Joinder of Offenses and of Defendants.

(2) Joindor of Offenses, Two or more offenses may be

charged in the same indictment or information in a separate
count for each offense if the offenses charged, whether
felonies or misdemsanore or both, are of the ssme or eimilay
character or ars based on the same act or tramsaction or on
two or more acts or transactions connected together or cone
stituting parte of a common echeme or plam.

(v) Joinder of Dofendants. Two or more defendants may
be charged in the same indictment or information if they are
alleged to have paerticipated in the same act or transacticn
or in the same series of ascts or transections comstituting
an offense or offenses. Such defendants may be charged in
one or more counts together or separately and all of the

deofendants need not be charged in each count,

-1k.
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Rule 9. VWarrant or Sumnons upon Indictment or Information.

(&) Issuance, Upon the request of the attormey for the
government the clerk shall issue & warrant for each defendsnt
named in the information, if it is supported by eath or in the
indictment. The clerk shall lssue a summens instead of a
warrant upon the request of the attorney for the govermment or
by direction of the court. Upon like regquest oy dirsction he
shall issue more than éne wvarrant or swummons for the same
defendant. He shall deliver the warvent or swummons to the
marsghal or other person authorized by law 40 ezecuts or gerve
it., 1If a defendant fails to appear in responge to the summons,
a varrant shall issue,

(b) Form.

(1) Varrant, The form of the warrant shall be as
provided in Rule 4 (b) (1) except that it ehall be signed
by the clerk, it shall describe the offense charged in the

inGictment or information and it sball cocamand that the

defendant be arrested and brought before the court. The
amount of bail may be fized by the court eand endorsed on
the werrant.

(2) ?ummona, The eummons shall be in the same form as
the warrant except that 1t shall esummon the dsfendant to
appsar before the court at a stated tims and place,

(c) Execution or Service; and Return.

(1) Execution or Service, The warrant shall be executed

or the summons served as provided in Rule b (c) (1), (2)

and (3). A summons to a corvoration shall be served by

-15-
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dslivering a copy to an officer or toa W or

general agent or to any pthér egent guthorized by

appointment or by lg{ ;o receive g
and, if the agent is one authofized by statute to
receive service and the 8o requires, by also
mailing & copy to the corporation's last kmown address
within the district or at its principal place of busi-
ness elsewhere in the United States. The officer
exeouting the wvarrant shall b®ing the errested person
promptly basfore the court or; for the purpose of admis-
sion to bail, before e commissioner.

(2) Retwrn. The officer executing & werremt aball
make return thereof to the court, At the request of the
attorney for the government any unexecuted warrant shall
be returned and canselled, On or before the return day

ths person to vhom & summons wad delivered for service

shall make yreturn thersof. At the request of the at- )
torney for the govermment made at eny time vhile ths
indictment or information 18 pending, & wvarrant re-

turned unexecuted and not cancelled: or & summons

returnsd umserved or a duplicate thereof may be delivered
by the clerk to the marshal or other authorized persca

for execution or eervice,
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1V, ARRAIGHKMENT, AND PREPARATION FOR TRIAL

Rule 10. Arraignment, Arraigmment shall be condusted

in oﬁen crurt end shall eonsist of reading the indictment or
information to the defendant or stating to him the substance
of the chapge and calling on him to plead thereto. He shall be
advised that he is entitled to a copy of the indictment or
informatien and if he requests it a copy shall be given to him

before he is oalled upon to nlead.

17~
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1l Rule 11. Pleas. A defendant may plesad not guiliy,

2 guilty or, vith the consent of the court, nolo contendere.

%3 The court may refuse to accept a plea of guilty and shall

L not accept the plea without first determining that the plea -
5 1s made voluntarily vith understanding of the nature of the

6 charge. If a defendant refuses to plead or if the court re-

7 fuses to accept a plea of guilty or if a defendant corpoyation

8 fails to appear, the court shall enter a plea of not guilty.

i

-18-
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1 Rule 12. Pleadings and Motions before Trial; Defensss

2 and Objections,

3 (e) Pleadings and Moticne. Pleadings in criminal proceedings
L shall be the indictment apd the information, and the pleas of not
5 guilty, guilty end nolo contendere, All other pleas, and demurrers
6 and motions to quash are ebolished, end defenses and objecticns

7 raised defore trial whici heretofore could have been raised by

8 one or more of them shall be raised only by motion to dismise or
9 +to grant appropriate relfef, as provided in these rules.

10 (v)

11

12 Any defense or objection which is capable of determinatien
13 without the triel of the general issue may be relsed befors
LS trial by motion.

15 (2) Defenses and Objections Which Must Be Raiged.

16 Defenses and objecticus based on defects im the ingtitution
17 of the prosecutica or in the indictment or information other
18 than thet it fails to show jurisdiction in the court or %o
19 charge an offense may be raised only by motion before trisl.
20 The motion shall include all such defenses and objections

21 then available to the defendant. Tailure o present any

22 such defense or obJjection as hersin provided constitutes a
23 waiver thereof, but the court for cauge shown may grant

2k relisf from the waiver, lack of jurisdiction or the failure
25 of the indictment or information to charge am offense shall
26 be noticed by the court at any time during the pendsncy of

<19~
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(3) Time of Making Motion,” The motion sn%il be made
/

before the plea is entered,(ﬁut the eourt may [peymit 1%
to be mads within e reascnable time thereefter.

(4) Hearing on Motion, A motio: before trisl raising

defenses or objections shall be determined before trisl
unless the court orders that it be deferred for determination
at the trial of the genexsl issue. An issue-of fact shall

be tried by a jury if a jury trial is required under the
Constitution or an act of Congress, All other issues of

fact shall be determined by the court with or without &

jury or ocn affidavite or in such other manner as tho court
may direct.

(5) Effect of Determimation, If e motion is determined

adversely to the defendant he shall be permitted to plead
if he had not previously pleaded. A plea previously en-
tered shall stand. If the court grants e moticn besed on
a defect in the institution of the prosecution or in the
indictment or informatiom, it may also order that the de-
fendant be held in custody or that hie bail be continued
for a specified time pending the filing of 8 newv indictment
or information. HNothing in this rule shall be deemed to
affect the provisions of any act of Congress relating to

periods of limitatione.

-20-
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Rule 13. Trial Together of Indlctments o Informationg.

The court may order two or more indictments or informations

or both,t» be tried together if the offemses, and the defendants
if th 18 more than one, could have beon joined in & eingle
indigﬂgsnt or information, Theyprovednre chall be the same as if

/

the ircsecution were under such single indictment o information.

.21
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Rule 1k, Relief from Projudicial Joimder, If it eppears

that & defendant or the government is projudiced by e Joindsy
of offenses or of defendante in an indistment or information
or by such joinder for triasl together, the court may order an
election or separate trials of counts, grant e geverance af

dsfanaantséor provids vhatever other relief justice requixes.
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Rule 15. Pre-Trisl Procedure, At any time after the

filing of the indictment or information the court may invize
the attornmeys to appear before it for & conferance, at which
the defendant shall have the right to be present, to considsyr
(1) The simplification of the lesues;
(2) The possibility of obtaining admissione of fact
and of documente which will avold unnecessary proof;
(3) The number of expert witnesses or character
witnessee or other witnesses who are te give testimony

of a cumulative nanture;

(4) Such other ratters as may 8id in the disposition
of the proeeeding,

The court shall meke an order which reoc’tes the agreemsute
made by the partiss as to any of the matiers conasldered, All
orders entered at the pre-trial conference comtrol the sube
sequent course of the proceeding, uniese modified at the triel
to prevent manifest injustice. This rule shall not be invoked

in case of any defendant who 18 not represented by eocvmsel.

2%
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Rule 16. Notice of Alibi; Specifications of Time and Place.

If a defendant intends to offer evidence that at tie time
alleged in the indictment or information he was at & place other
than the place where the alleged offense was committed, he may
make & motion to require the attorney for the govermment to
serve and file before trial & specification stating with greater
particularity than the indictment or information the time and
plece at which the offense is alleged by tue govermment to have
been cammitted. If the court grenta the motion, it shall fix
the time within which the government's specification ie to be
served. Upon service of the govermment's specification the
dsfendant shall merve and file a epecification of the place where
he was at the time specified by the government if he intends to
offer evidence of alibi with respect to the time and place speci-
fied by the govermment., If the trial is not to begim within 5
dayes after eervice of the govermment's specification, the de-
fendant ahall serve and f1le his specification not lesas than 3
days before trial; otherwise he shall serve and file hir
specification at any time before trisl. If e defendant falls

to make the motion or the specification but at the trial offers
evidence of alibi, the court may exzclude the évidaﬁce unless

it finds that the fa%lure wvas excusable or thet the admission

of the evidence would be im the interest of justice. If ths
court admites the svidence 1t may grant a roqueat by the govern-
ment for a recess, for perudssion to reopen its case or for

othsr appropriete relief. At the triel each party is bound by ite

specification but the court for cause shwwn may permit specifie -
cations to be amended. oy,
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Rule 17. Depositiona.

(a) When Taken. If 1t appears that a prospective wit-
ness may be unable to attend or prevented fram attending a
trial or hearing, that his testimony is material end that
it is necessary to take his deposition in order to pravent
a failure of Jjustice, the court at any times &7tow tvhe
filing of an indictment or informatlon may uporn notics to
the parties order that his testimony be taken by deposition
and thet any designated books, pspers, documents or tangible
objects, not privileged, be produced at the same time and
place, If a witness is committed for failure to give bail
to appear to testify at & trial or hearing, the court on
written motion of the vitness and upon notice to the
perties may direct that his deposition be taken. After the
deposition has been subscribed the court may discharge the
witness.

(b) Notice of Teking. The party at vhose ingtance a .

depoasition is to be taken shall give to every other party
reascnable written notice of the time end place for taking
the deposition. The notice shall state the name and address
of each person to be examined. On motion of a party upon
vhem the notice 1a served, the court for cause ghovn may
extend or shorten the time,

(¢c) Defendant's Counsel and Paymont of Ezpenses. If a

defendant is without counsel the court shall adviee bim of
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his right and assign counsel to represent him unlses the
defendant elscts to proceed without counsel or is sble

to obtain counsel. If it appears that a defendant at vhose
instance a deposition is to be taken cennot bear the ex-
pense thereof, the court may dirsct that the expenses of

travel and subsistence of the defendant's attornmey for

actiendance at the exsmination shall be paid by the govern-
ment. In that event the marshal shall make payment
accordingly.

(d) How Taken. A deposition shell be taken in the
manner provided im civil actions, If the depogition is
taken at the instance of & defendant, the court BAY at his
request direct that it be taken on written interrogatories
in the wmanner provided in civil actioms.

(e) At Instance of the Government or of & Witness.

The following additionsl requirements sball™

apply if the Geposition ie taken at the instancs of the
government or of & witness. The officer having custody of
e deffendant shall be notified of the time apd place set for
the examination, and shall produce him =t the ezxemination
and keep him in the presence of the witness during the
exsmination. A defendsnt not in custody shall be given
notice and shall have the right to be present &t the
ezam'vation. The government shall pay in advance %o the

de’andant's attorney and to & defendant not im custody

-26-
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51 expenses of travel and subsiatence for attendance at the
52 ezaminatlion.

53 (£) Uss. At the trial or upon any hearing, a pert or
54 all of a deposition, so far as otherwise admissible under
55 the rules of evidence, may be used if 1t appeers: That the
56 witness is dead; or that the witnese 15 out of the United
57 Btates, unleas it appears that the absencs of the witness
58 was procured by the party offerimg the deposition; or that
59 the witness is unable to attend or testify bescause of

60 aickness or infirmity; or that the party offering the

61 deposition hes been unable to procure the attendance of the
62 witnees by subpoema. Any deposition may also be used by any
6% perty for the purpose of contradicting or impeaching the

64 testimony of the deponent as a witness. If only & part of @
65 deposition 18 offered in evidenmce by & pavrty, am adverse

66 party mey require him to offer all of iu which is relevemt
67 to the part offered end eny party ey offer other parts.

68 (g) Objections to Admiesinility. Objectioms to re-

69 ceiving in evidence & deposition or pert thereof may be

70 made as provided in slvil actioms.

-27-
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Rule 18, Discovery and Inspection. Upon motion of &

defendant at any time after the filing of the indictment or
information, the court may order the attorney for the governe
ment to permit the defendant to inspect and copy or photograph
designated books, papere, documents or tangible objects, ob-
tained from or belonging to the defendant or obtained from
othere by seizure or by process, upon & showing that the items
sought may be material to the preparation of his defemse and
that the request is reasonable, The order shall specify the
time, place and manner of making the ingpection and of taking
the copies or photographe end nay prescribe such terms and

conditions as are Jjuset,

-28.
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Ruls 19. Subpoensa.

(a) For Attendance of Witnesses; Form; Lgauance,

A subpoena shall be issued by the clerk under the seal of

the coury. It shall state the name of the court and the

title, if any, of the proceeding, and shall command

person to whom it is directed to attend and g%gé,e%ﬁﬁi% '
the time and place specified thereig},ﬂTﬁg/;lerk ghall issue
& subpoens, signed and sealggybﬁg/otherwise in blenk to &
perty requesting it, who'shall fill in the blenks before it 18
served., A subpoena(shall be issued by @ commissionser in a
proceeding before him, but it need not be under the seal

of the tourt.

(b) Indigent Defendants. The court or & judge thereof

may order at any tims that & subpoena be issued upon wmotien oy
request of an indigent defendent. The motion or request shall
be supported by affidavit in which the defendant shall state
the name and address of each witnees and the teatimony which
bhe is expected by the defemdsat to give if subpoensed, and
shall show that the evidence of the witness ie materiel to
the defense, that the defendant cannot safely go to trial
without ihe witness and that the defendant does not have
sufficient means and is actually unsble to pay the fees of the
witness, If the court or judge orders the subpoena to be
{ssued the coats incurred by the process and the fees of the
witness so subpoenaed shall be paild in the same mamner in

whick similar coets and fees are paid in case of a witness

=29-
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27 subpoensed in bdehalf of the govermment.

28 (c) For Production of Documentery Evidence and of Objects.,
29 A subpoens mey also command the person to whom it ie directed to
30 produce the books, papers, documenis or other cbjects designated
31  therein. The court on motion made promptly msy quash or modify
352 the subpoena if complience would bs unressonsble or gppreddive.
33 The court may direct that books, papers, documente or objecte

34  designated in the subpoena be produced before the court at a

35  time prior to the trial or prior to the tims when they are to

%6 be offered in evidence and may upon their prcductigg/gggg;iaing A
37 books, papers, documents or obJeetsxgzfpﬁfiigé;r;hereof to be

38 inspected by the parties ané’tﬁéié attorneys.

39 (a) Service. A subpeena may be served by the marshal, by

40 hie deputy or by any other person vho is not & party and who B
4l 18 not less than 18 years of ege. Bervice of/%fzﬁf%fﬁ*; sh;izd 7
42 be made by delivering 2 copy theraqf/te”fﬁgfgérsan named and by
43  tendering to him the fee for @"éﬁ's attendance and the mileage
4y allowed by law., When the subpoens is issued on behalf of the

45  government or of an indigent defendant fees end mileage

L6 need mot be tendered.

L7 (e) For Taking Deposition: Place of Examina

L8 (1) Aﬁ order to take & dsposition autborizes the

kg issuance by the clerk of the court for the district in

30 vhich the dspoaition is to be taken of subpoenas for the

51 persons named or described therein.

=30~
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52 (2) A resident of the district in which the deposis

55 tion 18 to be taken may be reqﬁired to attend an examination

54 only in the county wherein he rosides or is employed or

55 transacts his business in person, A nonresident of the o
56 district may be required to attend only in the county . &Mll"jﬁzdf
57 where he is served with a subpoena or within 4o miles fr@m'""dﬂf-

58 the place of service or(@@)éﬁsh other place as is fixed by

39 the court.

60 (f) For Hearing or Trial,

61 (1) A subpoena requiring the attendance of a witness

62 at a hearing or trial may be served at any place within

63 the United States.

64 (2) A subpoena directed to a witnese in a foreign

65 country shall issue under the circumstences and in the

66 manner end be served as provided in the Act of July 3,

67 1926, c. 762, ss 2, 3, b, Lh Stat, 835-836; 28 U, S. C.

68 gs 712, T15, T1k.

69 (g) Coﬁteggt.‘ Failure by any person without adequate

70 ezcuse to obey a subpoena served upon him mey be doemed & con-=
71  tempt of the court from which the subpoens issued or of the
72 court for the district in which it lssued 1f 1t was issued by

T3 8 commissioner.

-31-




o SRR . B o €L

Federal Rules of Crimimal Procedurs
Report, June 19hk

V. VERUE

Rule 20. Distriect and Division. Except as other-

wise permitted by statute or by these rules, the
prosecution shall be had in s dietrict in vhich the
offense vas cammitted, but if the district consists of
tvo or more divisions the trial shell be had in &

divigion in which the offense wes cammitied.

-32-
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Rule 21. Trensfer within the Distriet. In & diB-

trict containing‘éore than one divislon the ar-
raignment may be had, a plee entered, the trial

conducted or gentence imposed, if the defendant

consents, in eny division and at any time.
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Rule 22. Transfer from the District fer Plsa and Bentencs.

A defendant arrested in a district other than that in which
the indictment or information is pending against him may state
in writing, after receiving a copy of the indictment or in-
formation, that he wishes to plead guilty or nolo gomtenders,
to wvaive trial in the district in which the indiotment or oy
information. 18 pending &nd to consent to dispoeition of the
case in the district ‘n which he was arrested, subject to the
epproval of the United States attorney for each district. Uponm
receipt of the defendant's statement and of the writien ape
proval of the United Statee attorneys, the clerk of the eourt
in which the indictment or infrrmation is pending shall trens-
mit the papers in the procleding or certified copies thereof to
the clerk of the court for the district in which the defendant
i held and the prosecution shall continue in that district.

If efter the proceeding has bsen transferred the defendant
pleads not guilty, the olerk shall return the papers to the
court in which the prosecution was ccmmenced and the pro-
ceeding shall be restored to the docket of that court, The

defendant's statement shall not be used amgainst him unless

he was represented by counsel vhen 1t was made,
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Rule 25, Transfer from the District or Division for Trial,

(a) For Prejudice in the District or Division. The court

upon motion of the defendant shell transfer the proceeding as 1o
him to another district or diwision 1f the court is satisfied
that there exists in the district or division where the prose-
cution is pending 8o great a prejudice against the defendant
that he cannot obtain a fair and impartial trisl in that dis-
trioct or division,

(b) Offense Committed in Two or More Districte or Divieiong.

The court upon motion of the defendant shell transfer the procesd-
ing as to him to another district or division,if it eppears froa
the indictment or information or from & bill of particulars that
the offense was committed in more than one dietrict or diviasion
and if the court is satiefled that in the interest of justice

the proceeding should be transferred to enothsr district or
divieion im which the commission of the offemse is charged.

(¢) Proceedings on Transfer, When & transfer is ordered

the clerk shall transmit to the clerk of the court to which the
proceeding is trensferred all papers in the proceeding or
gduplicates thereof and any bail taken, end the prosecution

shanll continue in that district or division.
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1 Rule 2k, Time of Motion to Transfer. A motion to transfey

2  under these rules may be made at or befors arraignment or at

% guoh other time @s the court or these rules may prescribe.
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Vi. TRIAL

Rule 25. Trdsl by Jury or by the Court.

(a) Trdal by Jury. Cases required to be tried by Jury

shall de so tried unless the defendant waives & jury trial in
writing with the approval of the court and the congent of the
govermmont .

(b) Jury of Less Than Twelve. Juries shall be of 12 but

at any time befors verdict the parties may stipulate in writing
with the epproval of the court that the jury ghall consgat of
any number less than 12,

(e) Trial Without & Jury, In & case tried without & jwry
the court shall make e general finding &nd may in eddition Tind

the facts speclally.

37a
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Rule 26, Trial Jurors.

(a) Examinat_on. The court may permit the defendant or
hies attorney &nd the attorney for the government to conduct
the exnmingtion of progpective jJurors or mey itself conduct
the examination, In the lettoer event the court shall permit
the defendant or his attorney and the attorney for the govern-
ment to supplement the examineticn by such further inquiry as
it deems proper or shall itself submit to the prospective
Jurors such additional questions by the parties or their
attorneys as 1t dsems proper,

(b) Peremptory Challenges, If the ffemse charged is

punishabls by death, each side is entitlsd to 20 peremptory
challenges, If the offense charged is punishable by im-
prisonment for more than one year, the government is ene
titled to 6 peremptory challenges and the defendant or
defendanta jointly to 10 perempbory challenges. If the
offenee charged is punishable by imprisonment for not mors
than one ysar or by fine or both, each side 18 entitlasd %0 3
peremptory challenges. If there 1s more than one dofendani,
the court may allov the defendants additional persmptory
challenges and permit them to be exercised separately or
Jointly.

(c) Alternate Jurors., The court may direct that nov

more than 4 jurore in addition to the regular Jjury be called

and ..puielled to s8it as alternate jurors. Alternate Jurors

-38-
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26
27
28
29
30
31
32
33
34
33
36
37
38
39
ko
b1

L2

in the order in which they are called shall replace jurors
who, prior to the time the jury retires to consider its
verdict, become unable or disqualified to perform their duties.
Alternate jurors shall be drawn in the same manner, shall have
the seme quelifications, shall he subject %o the same examina-
tion and challenges, shall take the same ocath and shall have
the eame functions, powers, facilities and privileges as the
regular jurcrs, An elternate juror who does not replace &
regular juror shall be diacharged efter the jury retirea to
conaider ite verdict. Hach side is entitled to 1 peremptory
challenge in addition to those otherwise allowed by law if

1 or 2 elternate jurors are to be impanalled, and 2 peremptory
challenges if 3 or 4 alternate Jjurors sre to be impanelled.
The additional peremptory challenges may be used agalnst an
alternate Juror only, and the other persmptory challenges

allowed by these rules may not be used againet an alternate

Juror,
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if by reagon of &be

sence from the district, death, sickness or other
disability the judge before whom the defendant

has been tried is wnable to perform the duties to
be performed by the court after a verdict or
finding of guilt, any cther judge regularly sitting
in or agsigned to the court may perform those
duties; but 1f such othker judge ie gatisfied that he
carnot perform those duties beceuse ke 41d not
preside at the triel or for any other reason, he

may in his discretion grent a nev trial.

-40-
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Rule 28. BEvidense. In all trials the testimony of

-witnesses shall be taken ordlly.in-cpen.-cowrt, ude

less otherwise provided by aa act of Congress or
by these rules. The admissibllity of evidence and
the competency and privileges of witnesses shall
he governed, except when en act of Congress or
'hese rules otherwise provide, by the principles
of the common law as they may be interprated by
the courts of the United States in the light of

reagson and experienss.

b1
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1 Rule 29. Proof of Official Regord. An official

2  yecord or an entry therein or the lack of such a -
32 pecord or entry may be proved in the same man-

b ner as in civil actions.

I 17 2
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Rule 30. Expert Witneesges. The court may

order the defendant or the goverrment or both to
ehow cause why expert witnessee should not be
appointed, end mey raq-~et the parties to submit
ncminstions. Tae court may appoint eny expert
witnesses egroed upon by the parties, and may
appoint witnesses of its own selection. An ex-
pert witness shall not be sppointed by the court
unless he eonsente to act. A witnese so appointed
shall be informed of uis duties by the court at e
conference in wvhich the partiss shall bave dp-
portunity to participate. A witness so sppointed
ghall advise the parties of his findings, 1f any,
and may thereafter be called to testify by the
court or by sny party. Be shall be subjeoct to
cregs-examination by each party. The cowrt may
dotermine the reasonable compensation of suchla
witnese and direct its payment out of such funds-
as may be provided by law., The parties alao

may cell expert vwitnesses of their own gelection.

-43.
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Rule 31. Motion for Acquittdl.

(a) Motion for Judmment of Acgquittal. Motions for

directed verdict are abolished and motions for judgment of
acquittal shall be used in their plece. The court on motion of
a defendant or of its own motion ehall order the entry of Judg-
ment of=scguittel of one or more offenses oharged in the
indictment or information after the evidence onm either sids is
closed if the evidence is insufficient to sustain a oconvistion
of such offense or offenses. If a defendant's motiem for Judg-
ment of mscquittal at the close of the evidence offered by the
govermment is not granted, the defendant may offer evidence
without having reserved the right.

(b) Reservation of Decision on Motion. If & motion fop

judgment of acquittal is made at the close of all the evidsnce,
the sourt may reserve decision on the motion, submit the case

to the jury and decide the motion either before the Jury resturns

& verdict or after it returne a verdict of guilty or ie discharged

without having retuzﬁed a verdict., If the motion i6 denied and
the case is submitted to the jury, the motion may bs rengwed wi%ﬁa
in 5 daye after the jury is discherged and may include in the

alternstive ; motion for a new trial. If a verdict of guilty ie
returned the court may on such motion set aside the verdiot snd
ordsr 8 nev trial or enter judament of acguittal., If no verdist

ie returned the court may order a nev trial or enter judg

of acguittal,
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Rule %2. Instructions. At the close of the evi-

dence or at such earlier time during the trial as
the court reascnably directe, any party may £ile
written requests that the court inetruct the jury on
the lav as set forth in the requesis. At the same
time copies of such requests shall be furnished to
adverse partises., The éourt shall inform counsel

of its proposed action upon the requeste prior to

L’/
thelr arguments to the jury, but the court shall AV
— Q et *L:‘O
ingtruct the jury after the arguments ars COR~ Cawil “‘fa>,11(
Ay ['/” !

pleted. KNo party may assign 8s error any portion

of the charge or cmission therefrom unlees he ob-
jects thereto before the jury retires to consider ite
verdict, stating distinctly the matter to which he
objects and the grounds of his objection. Oppor
gunity shall be given to make the objection out of

the hearing of the Jjury.

55




(V- I S '

On

10
11
12
13
14
15
16
17

15

Feaerai Ruies of Criminal Procedure
Report, June 19kk

Rule 33, Verdict.

(a) Return. The verdict shall be unanimous. It shall
be returned by the Jury to the judge in open court.

(v) Several Defendants. If there are two or mOYe dsfende

ants, the jury at any time during ite delibverations may return
a verdict or verdicts with respect to a defemdant or defendants
as to whem it hae agreed; if the jury oannot agree vith respect
%o all, the defendant or defendants as to whom it does not
agree may be tried again,

(c) Conviction of Less Offense. The defendant may be

found guiltg of an offense necessarily included in the offensé

charged or of an attempt to commit either the offense charged

b QA ¢t

or en offesse necessarily included therein if €hs attempt is
an offenaq.

(a) ol) of Jury. When & verdict is returned and before
it 18 re@ordsd the jury shall be polled at the request of eny
party o# upon the court's owvn r;.o'cione If npon the poll there
18 not enanimous concurrence; the jury mey be dirscted to re-

tire f@r further deliberations or may be élecharged.

~bba
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VII. JUI

Rule 34. 8éntence and Judgment.

(a) Sentence. Sentence shall be imposed withoul unreason-
able delay. Pending sentence the court may ccmmit the defend-
ant or continue or alter the dail., Before imposing sentence
the court shall afford the defendant an opportunity to make
a statement in his own behalf and to present any information
in mitigation of punishment.

(b) Judgment. A judgment of convicticn shall set forth
the ples, the verdict or finding, and the adjudication and
sentence. If the defendant is found not guilty or for any
other reason is entitled to be discharged, judgment ghall be
entered accordingly. The judgment shall be signed by the
Judge and entered by the clerk.

(¢) Presentence Investigation.

(1) When Made. The probation service of the court
shall make a presentence investigation and report to the
court before the imposition ¢f sentence or the granting
of probation unless the court otherwise directs. The
report shell not be submitted to the court or 1ts contents
disclossd to anyons unless the defendant hae pleadsd
guilty or has been found guilty.
(2) Report. The report of the presentence investigas . %«
bon- shedd Pontein ang pride.® '

and such information sbout his characteristics,hid finamciel

eondition and the circumdtances sffectisg his béliavior sd.

-47-
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26 may be helpful in imposing sentenc® or in granting

27 probation or in the correctional treatment of the defend-

28 ant, and such other information as msy be required by

29 the court. After determination of the question of guilt

30 the rsport shall be available, upon such conditicns as 7
31 the court may impcee, to the attorneys for the parties and

32 to such other persons or agencies having a legitimate in-

33 terest therein as the court may designate.

3k (4) Withdrawal of Plea of Guilty, A motion %o withdiszawv

35 plea of gullty or of nolo contenders maey be made only before

36 sentence is imposed or imposition of sentence is suspended; but
37 to correct manifest injustice the court after sentengy may set
28 eslde the judgment of conviction and permit the deofemdant to
29 withdraw his plea,

Lo (o) Probation, After conviction of an offense not punish-
'S able by death or by life imprisonment, the defendant may be

42 placed on probation as provided by law.

48
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1l Rule 35. New Trisl, The court may grant a nev ¥rial

nd

t0 a defendant if required in the interest of Jjustice. If
trial was by the court without a jury the court mey vaocate
the judament if entered, take additional teetimony and direct
the entry of & new judgment. A motion for e new trial baged
on the ground of nevly discovered evidence or on ths ground
that the defemdant has been deprived of & comstituticnsl
right may be mads at any time before or after fimal judgmant,

O O ® w O N F W

but if an appeal 1is pending the ocourt may grant the motion
10 only on remand of the cese. A motion for & nsw trial bsssed
11 on any other grounds shall be made within 5 daye after

12 verdict or finding of guilty or within such furthsr time

13 a8 the court may fix during the 5-day pericd.

shgo
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Rule 36. Arrest of Judgment. The court shall arrest

judgment if the indictment or informhtion does not sharge
an offense or if the court vas without jurisdiction cf the
offense charged, The motion in arrest of judgment shall be
made within 5 days after detormination of guilt or within
such further times as the couwrt may fiz during the 5-88y
period.

-50-
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Rule 37, Correcticn or Reduction of Sentenge.

Ths court may correct an 1llegal sentence &t eny time,

The court may reduce & sentence within 60 days after the
sentence is imposed, or within 60 daye after receipt by the
songt of & mandato issued upon affirmance of the judgment
or diemissal of the appesl, or within 60 daye after receipt l\
ofﬂan order of the Supreme Court denying an applicaticn for //

s/

s writ of cesrtiorerxi. ///
7 //
- o " ./
NS ;
/L ! I3 #,}'b‘jg (t C)':W4
Xlk(f ff/"b

. i
C‘/P/‘/‘:[/F/ g

o
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Rule 38. Cleriecal Mistakes. Clerical mistak@s

R - oY
in judgments; orders or other parta ef the fecord and ?

errors in the record srising fram oversight or amissien,//
may be corrected by the court at any time and after

such notice, if any, as the court orders,

-52-
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VIII. AFPEAL

Rule 39. Taking Appeal; end Petition for Writ ef

Certiorari.

(a) Taking Appeal .

(1) Notice of Appeal. An appeal permitted by law

from a district court to the Suprems Court or to & eircuit
court of appeals is taken by filing with the olerk of the
district court & notice of eppeal in duplicate. Petitions

for allowance of appeal, citations &nd assigmments of error

in cases governed by these rules are abolished. The notice
of appeal shall set forth the title of the ceme, the name
and addrsss of the sppellant and of eppellant's sttorney,
& - m. =l statement of the offemse, & comcise statement of
the sSudgment or order, giving its date and sny sentence
impcaud, the place of confinement 1% ﬁhé—ééfeééant is in
custgaykand a statement that the appellant appeala frem
the judgeent or order., If tue appesl 18 directly to the
Supreme Court, the notice shall ba accompanied by &
juricdictional statement as prescribed by the rules of

the Buprems Court. The notice of eppeal shall be eigned
by the eppellant or appellant’s ettorney, or by the

clerk if the notice is propared by the clerk es provided
in peragraph (2) of this subdivision. The duplicate
notice of eppeal and & statement of the docket entries

ghall be forwarded immediately by the clerk of the

dietrict court to the clerk of ths appsllate couxt.

5%
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26 Notification of the filing of the notice of appeal (ol ot 7
27 shall be given by the c;e_rk;by mail;ng gopies thereof
28 to adverse parties, but his fallure so to do deces not
29 affect the validity of the appeal.
30 (2) Time for Taking Appesl. An appesl by a defend-
31 and may be taken within 10 days after entry of the
32 judgment or order appinled from, but if & motion for a
33 new trial or in arrest of judgment has been made within
34 the 10-day period an eppesl from & Judgment of oconviction
35 may be taken withim 10 days after entry of the order
36 denying the motion. When a court after trial lmposed
37 sentence upon a defendant noi represented by counsel,
38 the defendant shall be advised of his right to appeal
39 end if he so requests, the clerk shall prepare and file
BO forthwith on behalf of the defendant a notice of appeal.
b2 An appeal by the government may be taken within 30 daye
Lo after entry of the judgment or order appealed frem.
L3 (b) Petition for Review omn Writ of Certiorari. .
Ly (1) Petitien. Petition to the SBupreme Court for writ .
b5 of certiorari shall be meds a8 prescribed in its rules, .
16 (2) Time of Making Petition. Petitlion for writ of
b7 certiorari may be made within 30 days after entry of
L8 the judgment or within such further time not exceeding
b9 30 days s the Court or a Jjustice thersof for cause ghown
50 may fix within the 30-day period follewing Judgment,

Sk
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51
52
53
Sk
2

If the judgment wae entere] in & district court
in Alaske, Hawaii, Puerto . .0, Cenal Zone or
Virgin Islands,the petitiocn ehall be deemsd in time

if mailed under a postmark dated within such 30-day

period,
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Rule %0, Stay of Execution, and Relief Pending Review,

(a) Stay of Execution.

(1) Death. A sentence of death shall be stayed if an
appeal ig taken.

(2) Imprisonment. A senten-e of imprisonment shall

be stayed if an eppeal is taken eand the defendant elescts
not to commence service of the sentense or is admitted
to bail,

(%) Fine. A sentence to pay a fine or a fine and
costs, if an appeal is taken, may be stayed by the
district court or by the circuit court of appeale upon
such terms as the court deems proper. The court @msy
require the defendant pending appeel %o deposit the
whole or any part of the fine and costs in the regletry
of the district court, or to give bond for the payment
thereof, or to submit to an examinetion of assels, and
1t may make any appropriate order to restrain the de-
fendant from diseipating his asaeis.

(L) Probation. An order placing the defendant on
probation shell bde stayed if an appeal is taken.

(b) Ball. Admiseion to bail upon appeal or certiorari
]

shall be as provided in thesse rules,

(¢) Application for Relief Pending Review., If applica-

tion 15 mads to & circuit court of appeals or to a circuit

judge or to & Justice of the Supreme Court for bail pending

56«
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26
27
28
29
30
31
32
33
3%

appeal or for an extension of time for docketing tho record
on appeal or for any othsr relisf which might have been
granted by the district cowrt, the application shall be
upon netice and shall shov that application to the court
below or a judge thereof is not practiceble or that ap-
plicaetion has besn made and denied, with the reasous given
for the denial, or that the action on the application aid

not afford the relief tc which the appliscant consiéers

himself to bes entitled.
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Rule bl. Supervieion of Appsal.

pervision and comtrol of the proceedings on appeal
shall be in the appeliate court from the time the
notice of eppeal is f1iled with ite elerk, excspt as
otherwise provided in these rulees. The appellate

court may at any time entertain a motion to dismise

the appeal, or for directions to the dietrict court, or
to modify or vacate any order made by the district
court or by any judge in relaticm te the prosecution

of the appecl, including any order fixing or denying
bvail.

(b) The Record om Appeal.

(1) Preparation and Form. The rules anii

practice governing the preparation apd form
of the record oa eppeel im civil sctiona shall
apply to the record on appeal in all criminal
proceedings, except es otheywise provided in
these rules.

(2) Use of Typewritten Record. The circuit

court of appeals may dispense with the print-
in& of the record on appeal and review the pro-
cesdings on the typewritten record,

(¢) Docketing of Appeal end Record om Ap-

peal. The record on appeal shall be filed with the'

appellate court and the proceeding thers docketed

-58-
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e7
28
29
30
31
32
33
3k
35
36
37
38
39
ko
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within 40 days from the dste the notice of appeal is
£11ed in the distrist court, but if more than cne
appeal is taken from the same judgment to the sams
appellate court, the district sourt may praseribe
the %ime for filing and docketing, which in mo avent
ghall be leas than L0 daye from the date the first
notice of appeal is filsd, In all esses the district
cousrt or the appellate court or, if the appellate _
court ie not in gession, an¥ judge thereof may fer
osuge shown extend the time for filing and dosketing,
Unless

pellate court shall set the appesl for argument

e date not less than 30 daye after the filing in thet
court of the record on appeal end es scon after the
expiration of that period as the state of the ecelendar
will permit. Prefersnce shall be given o appeals

in eriminal cases over appeals in civil cases.
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IX. SUPPLEMERTARY AND SPECIAL
PROCEEDINGS

Rule 42, Coomitment to Anothsr District;

Removal.

(s) Arrest in Nesrby District., If & person is

errested on & warrant issued upon & ccmplaint in

& district other than the district of the arrest but
in the seme state, or on & warrant issued upon &
complaint in another state but at a place lesg than
100 miles from the place of errest, or without a
wvarrant for#;n offense committed in another dis-
trict in the same state or in another state but at a
place less than 100 miles from the place of the ar-
rest, he shall be taken before the nearest availabls
conmiseioner or other nearby officer described in
Rule 5 (a); prelimimary proceedings shell be con-
ducted in accordance with Rule 5 (b) and (c); ard
1f held to answer, he shall be held to answer to the
district court for the district im which the prose-
cution ie pending, or if the arrest vas without a
wvarrant, for the district in which the offense was
eammitted; If such an arrest is made on & war-

rent issued on an indictment or informatio;, the
person arrested shall be taken before the diastrict

court in which the prosecution ie pending or, for

-60-
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2k the purpose of admission to bail, before & ccamisaloner
25 in ¢he district of the arvest in accordance vwith provieions

26 of Rule 9 (a) (1).

27 (v) Arrest in Distent District.
28 (1) Appearance before Cc
29 If a person is errested upon & warvant issued in

. 30 another state at e plage 100 miles or more from the
31 place of errest, or without & werrvent for an offepse
32 committed in another state at & ﬁl&ce 100 miles oy
33 more frem the plasce ¢f arrest, he shall be taken
5L without unnesesseyy delay befcre the nesrest
35 available commissioney or & nearby judge of the
36 United States in the dietrict in whieh the arrest
37 vas made.
38 (2) Stetement by Commiseloper or Judge,
39 The cozmissioner or judge shall inform the defendant
40 of the charge agaimst him, of his right %o retain -
bl counsel and of his right to have & hearing or 0
42 wvaive & hearing by elgning a waiver before the gom-
43 missioner or judge. The ccmmissioner or Jjudge shall
bk elso inform the dsfendant that he is not required %o
b5 make & statemsnt and that any statement mads by him
LE ray be ueged againet him, sball allow him reascamable
L7 opportunity to comsult counsel and shall sdmit bim

€1~
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L8
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51
52
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71

72

to bail as provided in these rules.

(3) Hearing; Warrant of Removal or Discharge.

The defendant sball not be ecalled upon to plead., If

the defendant waives hearing, the Judge ehall issue a
warrant of removal to the district whers the prosecution
ie pending. If the defendant does not waive hearing, the
commissioner or judge ehall hear the evidence, If the
commipeioner hears the evidence he shall report his
findinge and reccmmendations to the judgs. At the
hearing the defendant may crosg-examine witnesges againat
him and may introduce evidence in his own behalf, If it
appears from the commissioner's report or from the evi-

dence adduced bsfora the Jjudge that sufficient ground has

iy

been shown for ordering the removal of the defendant, the
Judge shall issue & warrant of remava;;tgétﬁé'&isﬁrict
vhere the prosecuticn ie pending4/fa%he?wiaa he shall
discharge the defendant., If the prosecution is by in-

dlctment, a warra

nt of removal shsll issue upon production
of & certified copy of the indiectment and upon proof that
the defendant is the perzon named in the indictment., If
the prosecution iz by information or camplaint, & warrant
of removal shall 1ssue upon the production of a certified
copy of the information or complaint and upon proof that
there is probable cause to believe that the defendant ie

gullty of the offense charged. If a warrant of removal

62«
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T3 ig issued, the dsfendant shall be admitted to bail

Th for appearance in the district in which the prosecution -
(P is pending in accordanee with Rule 48. After a defend-
76 ant 18 held for removal or is discharged, ths papers in
77 the proceeding and any ball taken shall be trunsmitted
78 to the clerk of the district ccurt in which the prose-
19 cution is pending.

80 (4) Bearing and Removel cn Arrest without a Warrant,
81 If a person is arrested without a warrant, the hearing
82 may be eontinued for a ressonable time, upou a shkoving
83 of nrobable cause to believe that he is guilty of %the
84 offense charged; but he may not be removed as herein

83 provided unless & warrant issued in the district in

86 whieh the offense was committed is presented.

-63.-
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Rule 43, Search and Seizure.

(2) Authority to Imsue Warrant. A pearch warrant esuthorized

»y this rule may be issusd by a judge of the United States or of
a state or territorial court of record or by a United Btates
commissioner within the dlstrict wherein the property sought

is located.

(b) Grounds for Issvamce., A warrent may be fssued undsr thie

rule to sesreh for and seize any propertiy.
, (1) Constituting ths fruits of a violatlon of a law
ofn;h: United SBtates; or
(2) Designed or intended for uee or which ie or bhes been
used as the means of committing e criminal offense; ox
(3) Possessed, controlled, or degigmed or intended for use
or which 18 or has been uged in violation of ths Act of Juxe
15, 1917, c. 30, title VIII, s b4, 4O Stat. 226, and title XI,s
22, kO Stat. 230, s amended by the Act of Merch 28, 1940, o.
72, s 8, 5% Stat. 80; 18 U. B. C. 8 98,

(¢) Issuence and Contents. A warrant shall issue only

.on affidavit sworn to before the judge or commissioner and eatsb-

lishing the grounde for issuing the warrant. If ths judge or occm-
migsioner is satisfled that grounds for the applicatiom exist
or that there is probahle cause to belisve uhat they ezist,

he shall 1ssue a warvant identifying the property and naming

or descriting tue persom or place to be eearched. The
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varrent shall be direcied to a civil officer of the United
States ®uthorized to enforce or assist in enforcing any law
thereof or to a Tevsca £o esutiorized by the Preaident of
the United States. It shell giate the grovnds or probable
cause for its issuance end the nages of the perschs whose
affidavita have boun taken in suppors thereof. It shaell
command the officer to sesrch fortbwith the person OF place
named for the property spucified. The varrent ehell direct
that it be served im the lsytime, but If tre afrigavits ere
positive that the property is on the peraon or in the place
to be eearched, the warrant amay direc% that it be eorved at
any tims. it shell designats the district judge or the col-
missioner to whom it shall be returned.

{31) Ezrecution end Return with Inventory. The warrent

nay be exscuted and returned only within 20 days after 1is
Gete. The officer taking property under the warrant shall

give to the person from whot or from whose premises the
property ¥as taken a cOpy of the warrent and e receipt for

ths property teken or shsil leave the cony and yscaipt et

the place fram which the property wggﬁtgken. The return shall
be made pramptly end shell be accompaniéd by & written inven-
tory ot any property teken. The inventory shall be made in the

pregence of the sppliceat for ibe warrant and the person fram

whose possessicn or premisee the property was taken, 1f they
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are present, or in the presence of at least cne credible person
other thon the applicent for the warrant or the person from
whos< possessicn or premises the propervy was taken, end sghall
be vorified by the officer. The judge or commissioner shsll
upon requeav deliver a copy of the imventory to the peraon

from vhom »r from wnoge premises the property wes taken and

to the appliecant for the warrant.

(e) Motion for Return of Property and to Suppress Evidence.

A person aggrdieved by an umlawful search and selzurs may move
the Distriet Court for the Diatriet in which the property ves
selzed for ths return of ths property and to suppress for use
as evidence anything so obtained on the ground that (1) the
property wes illegally seized without warrent, or (2) the
varrant is insufficient on ite face, or (3) the property
seized is not that described in the warrant, or (4) there

was not probedle cauae for believing the existence of the
grounds on which the warrant was issued, ~v (5) ths warrant
wvas illegally executed. The Jjudge shall receive evidence

on any iasue of fact necessary to the dscision of the motion,
If the motion is grented the property shall be restored unless
otherwvise mubject to lawful detention and 1t shall not be
admiseible in evidence at any hearing or trial. The motion to
suppress evidence may elgo be made in the Disirict vhere the

trial 18 to be hed. The motion shall be made before trial

66 -
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or hearing unleas opportunity therefor d1d not exist or
the defendant was not avare of the grounds for the motion,
but the court in its EE;cretion may entertain the motion at
the trial or hesaring.

(£) Retwrn of Papers to Clerk. The judge cr commissioner

who has issued a search warrant shall attach to the werrant
& copy of the return, inventory and all other papers in con-
nection therewith and shall file them with the clerk of the
District Court for the District in whichk the properiy was
solzed,

(g) Scope end Definition. This rule supersedes the Act

of June 15, 1917, c. 30, title XI, ss 1-6, 10} .11 12-16, ko
Stat. 228, 229, 18 U. 8..C. e 611616, 620, 621, 5e3-6eh, and
any other provision of chapter 30 of that Agt inconsistent

with this rule. It does not modify eny other act, incon-

e

sistent with this rule, regulating search, seizure,and

the 1ssuance and execution of search warrante 4n ¢ircum-
stances for which special provision is made, The term
"property” is used in this rule to include documents, books,

papers and any other tangible objects.

67-




O P~ oW

10
11
12
13
1k

16
17
18
19
20
2l
22
23
2k
25

Foderal Rules of Criminal Procedure

Report, June 19u4L

Rule 44, Criminal Contempt.

(a) Summary Disposition. A crimimsl con-

tempt may be punished summarily if the judge
certifies that he saw or heard the conduct
constituting the contempt and that 1t was com-
mitted in the actual presence of the court.
The order of contempt ehall recite the facte
snd shall be signed by the judge and entersd
of record.

(v) Disposition upon Rotice and Hearing. A

criminal contempt except as provided in subdivision
{a) of this rule shall be prosecuted on notice. The
notice shall state the time and place of hearing,
allowing a reasonable time for the preparation of
the defense, and shall etate the essentlal] facts con-
stituting the criminsl contempt charged and do-
scribe it ag such. The notice shall be given orally
by the judge in open court in the presence of the
defendant or, on application of the United States
attorney or of am ettormey appointed by the court
for that purpose, by en order to show cauge or an
order of arrest. The defendant is entitled to &
trial by jury in any caae ln vhich an &:.% of Con-
gress so provides. He 18 entitled to admission to

bail as provided in these rules. If t.he conteampt

<68-
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charged involves disrespect to or cgiticiem of a judge,
that judge is disqualified from presiding at the trial
or hearing except with the defendant®s comsent, Upon

g verdlct or finding of guilt tﬁe court shall enter an

order fizxing the punishment.
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X. GERERAL PROVISIONS

Rule k5. Presence of the Defendar

shall be present et the erralgnment, &
the triasl including the impaneling of
return of the verdict, and at the Iimpc
except as otherwise provided by these
offenses not punishable by death, the
abeence after the triel has been comume
presence shall not prevent continuing
including the return of the verdict.
appear by counsel for all purposes.
punishable by fine or by imprisonment
or both, the court, with the writlen
ant, may permit arralgnment, plea, tr
of sentence in the defendant’e absenc
presence is not required at & reductl

under Rule 37,
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X. GENERAL PROVISIORS

Rule 45. Presence of the Defendsnt. The defendant

shall be present at the arraignment, at every stage of

the trial including the impeneling of the Jury and the

return of the verdict, and at the impoeition of sentence,

except as otherwise provided by these rules. In proaecutioaé'ﬁar
offenses not punishable by death, the defendant 'a voluntary
abaence after the trial has been commenced in his

presence shall not prevent continuing the trial to and

including the return of the verdict. A corporation may

appear by counsel for all purposes, In prosecutions for offensss
punishable by fine or by lmprisonment for not moye than one year
or both, the court, with the written consent of the defend-

ent, may permit arraignment, plea, trial and imposition

of sentenge in the defendant's absence, The defendant's
presence is not required at a reduction of eentence

under Rule 37.

70
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1 Rule 46, Assignment of Counsel, If the de-

2 fendant appesrs in court without coumeel, the
court shall advise him of his right to counsel and
assign counsel to vepresent him at every stage of

the proceeding unleass he elects to proceed without

[o) NS I A Y

counsel or is ahie to obtain counsel.

-71-
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Rule 47. Time.

(a) Computation. In computing eny period
of time the day of the act or event after which
the designated period of time begins to runm is not
to be included. The last day of the period =mo com-
puted is to be included; unless it 1s a Sunday or
legal holiday, in which event the periocd runs un-
t1l the end of the next day which is neither & Sun-
day nor & holiday. VWhen a period of time pre-
geribed or allowed is less than T days, interme-
diate Sundays and holldags shall be excluded in
the computation. A half iholiday shall be congid-
ered as other days and not &as a holiday.

(b) Enlergement. When an act 1s required or
alloved to be donme et or within e specified tims,
the court for cause shown may et any time in its
discretion (1) with or without motion or notice,
order the period enlarged if application therefor
is mede before the expirstion of the period orig-
inally prescribed or as extended by a previous
order or (2) upon motion permit the act to be
done after the expiration of the specified periocd
{1f the failure to ect was the result of excusable
neglect; but the couri may not enlarge the period
for taking any action under Rules 35, 36 emd 37, '
sxcept as othervise provided im thowe rules or, the

period for talting an appeal. s
=T2-
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(¢) Unaffectsd by Expiration of Term. The period of

time provided for the doing of any ect or the taking of any
proceeding is not affected or limited by the expiration of
a term of court. The expiration of a term of court in ne
wvay affects the power of & court to do any act in e eriminal

proceeding.
() For Motions; Affidavits, A written mition, other

than one which may be heard ex parte, and notice of the

hearing thereof shall be served not later than 5 daye before
the time spscified for the hearing unlese a different poriod
is fixed by rule or order of theo court, For cause shown such

an order may be made on 6X parte epplication. VWhen & motion

is supportsd by affidavit, the affidavit eghall be aarveq )

with the motion; and opposing affidavits may be served not St
less than 1 day before ths hearing unlees the court permits
them to be served at a later time.

(e) Additional Time after Service by Mail, Whemever s

party has the right or is required to 4o an act within s
prescribed pericd after the service of a notiece or other
paper upon him and the notice or other paper ieé served
upon him dy mail, 3 days shell be added to the prsscribed

period.

=73
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Rule 4LB. Beil.

(=) Right to Bail.

(1) Before Convictionm. A person erreated

for an offense not punishable by death shall
be sdmitted to bail. A person arrested for
an offence punishable by death may be admit-
ted to bail by any court or judge authorized
by law to do so in the exercise of discretion,
giving duve weight to the evidense and to the
neture and circumstances of the offense.

(2) Upon Review. Bail ghall be allowed
pending appeal or certlorarl only if it eppears
that the case involves & substemtial gquestion
which s»~uld bs determined by the appellate
court. Bail may be allowed by the trial Judge
or by the appellate court.or, if the appellate
court is not in session, by any judge thereof
or by the circuit Justice. The court or
the judge or Justice ellowing ball mey at any
time revoke the order admitting the defendant
to bail.

(b) Bail for Witness. If 1t eppears by effi-

davit that the testimony of & person ie material
in any criminal préceeding dnd if it 1¢ shovm

thet it may become impracticable to sscure his

-k
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presence by subpoena, the court or commissioner may re-
quire him to give bail for his appearance &g & witnees,
in an amount fixed by the court or commissioner. If the
person fails to give bail the court or commigsiocner may
commit him to the custody of the marshal pending final
disposition of the proceeding in which the testimony is
needed, may order his release if he hae been detalned for
an unreasonable length of timeAand may modify at any time
the requirement as to bail.

{c) Amount. If the dsfendant is admitied to ball; the
emount thereof shaell be such as in the judgment of the com-
miseioner or court or judge or justice will insure the presence
of the defendant, having regard to the nature and circumetanoces
of the offense charged, the weight of the evidence against
him, the financial ability of the defendant to give bailﬂand
the character of the defendant.

(a) Form, and Place of Deposit. A person required or

permitted to give bail shall execute a bond for his appesrance.
One or more eureties may be required, cash or bonds or notes
of the United States may be accepted and in proper cases no
gsecurity need be required. Bail given originally on appeal
shall be deposited in the registry of the district court

from which the appeal 1s taken,

(e) Justification of Sureties. Every surety, &zcept e

corporats surety which is approved as provided by law, shall

-75-
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51 Justify by effidavit end may be required to describe in

52 the affidavit the property by which he preposes to Jjustify
53 and the encumbrances thereon, the numbey and amount of

5k other bonde and undertakings for bail entered into by him
55 and remaining undischarged and all his other liabilities.
56 No bond shall be approved unless the surety thereon appears

57 to be gqualified.

58 (£) Forfeiture,

59 (1) Declaration, If there is & breach of condition
60 of a bond, the district court shall declare a forfeiture
61 of the bail,

62 (2) Setting Aside, The court may direct that e for-
63 feiture be set aside, upon such conditicne aes the court
6k may impose, if it appears that justice does not require
65 the enforcement of the forfelture.

66 (3) Enforcement. When a forfelture has not been set
67 =8ide, the court shall on motion enter a Judgment of

63 default end execution may issue thereon. By entering

65 into & bond the obligors submit to the jurisdiction of
70 —the district court and irrevocably appoint the clerk of
71 the ecourt ma their agent upon whom any papers affecting
72 their liability may be served, Their liability may be
13 enforced on motion without the necesgity of an independ-
Th ent aetion. The motion and such notice of the motion &8

-76-
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the court prescribes may be served on the clerk of the

court, who shall forthwith mail copies to the obligors to

their last knmown addresses,

() Remission. After entry of such judgment, the
court may remit 1t in whole or in part under the condi-
tions applying to the sstting aside of forfeiture in
Paragraph (2) of thie subdivision.

(g) Exoneration. When the condition of the bonéd has
been satisfied or the forfeiture thereof has been set asids
or remitted, the court shall exonerate the obligors and
release any ball, A surety may be excnerated by & deposit
of cash in the amount of the bond or by & timely surrender

of the defendant into custody.

77 -
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Rule 49. Motioms. An application to the court

for an order shall be by motion. A motion
other than one mede during & trial or hearing
shall be in writing unless the court permits it
to be made orally. It shall state the grounds
upon which it is made and shall set forth the
relief or order sought. It may be supported by

affidavit.
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Rule 50. Dismissal.

(a) By Attorney for Government. The Attorney General

or the United States attorney may file a dismissal of en
indictment, information,or complaint with e statement of
the reasons therefor and the prosecution shall thereupon
terminate. Such a digmissel may not be filed during the
trial without the consent of the defendant.

(v) By Court. If there 1s unnecessary delay in
presenting the charge to a grand jury or in filing an
information against a defendsrnt who has deen held to
ansver to ihe digtrict court, or if there is unnscessary
delay in bringing & defendant to trial, the court may

dlemiss the indictment, information or cowplaint.

=79,
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Rule 5i. Sexvice and Filing of Papers.

(a) Bervice: UWhen Requirsd. Writtem mo-

tions other than those which are heard ex parts,
written notices, designations of record om appeal
and eimilaxr papers shell be served upon the ad-
verse parties,

(b) Service: How Made. VWhenever unday

these rules or by an order of the court service is
roquired or permit¢ed to be made upon a party
represented by an attorney, the service sheil be
made upon the attorney unless service upon the
party himself is ordered by the court. Service
upon the attorney or upon & party shall be mads

in the manner providz2d in civil actiore,

(¢) Tiotice of Orders., Immedizte.y uson the

entry of am order nade on a written motion
subsequent to arrsignment the cleri nhall mail
to each party affected theredby & molice thereof
and shall make a note in the dockot of the
mailing.

() Filing. Pepers required to be served shall
be filed with the court. Papers shall be filed in

the mamner provided in civil actions.
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Rule 52. .Communications by Counsel to Judge.

Copies of all communications, memoranda and
briefs submitted by counsel to a Judge and relat-
ing to e proceeding pending before him shall be
delivered simultanecusly to counsel for adverse
pertiea. Counsel shall not confer wvith a8 judge
regarding the merits of a proceeding pending
before him, exoept inr the presence of or with the
consent of counsel for adverse partles. This ruls
shall not apply to applications for orders

which may be made ex parte.

-8 -
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Rule 53. Calendars. The district courte may

provide for placing criminal roceedings upon
appropriate calendars. Preference shall be given

to crimina) proceedings au far as practicable.

~82-
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Rule 54, Exceptions Unnecessary. Exceptione

to rulings or orders of the court are unnecegsary
and for all purposes for which an exception hes
heretofore been necessary it is sufficient that a
party, at the time the ruling or order of the court
is made or sought, makes known to the court

the action which he desires the court to teke or
his objection to the action of the court end the
grounds therefor; but if a party has no oppor-
tunity to object to a ruling or order, the absence

of an objection does not thereafter prejudice him.

-83.
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Rule 55. Harmless Error and Plain Zrror.

(a) Harmlees Error. Any ervor, defect, ir-

regularity or variance vhich doss not affect sub-
stentisl rights shall be disregarded.

(v) Plein Error. Plain errors or defects af-
forting substential rights.may be noticed al-
though they were not brought to the attention of

the court.
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Rule 56. Regulation of Comduct in the Court Room, The

taking of photographs im the court room during the progress
of judicial procesdings or radio broadcesting of judicial
proceedings from the court room shall not be permitied by

the court.

-85-
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1 Rule 87. Application and Exception.
2 (a) Courts and Commissioners.
3 (1) Courts. These rules apply to all crim-
L inal proceedinge in the district courts of the
5 United States, which include the District
6 Court of the United Statees for the Diastrict
7 of Columbia, the District Court for the Terri-
8 tory of Alasks, the United States District ;
9 Court for the Territory of Hawali, the Dis- ! o
10- trict Court of the United States. for Puerto ' TJ‘;",C
11 Rico and the District Court of the Virgin "
12 Islends$; in the United States circult courts
13 of appeals, which inclu&e the United States
1L Court of Appeals for the District of Columbiaj
15 and in the Supreme Court of t?e United States.
16 The rules governing proceedings after verdict
17 or finding of guilt or plea of guilty epply
18 in the United States District Court for the
19 District of the Canal Zonme.
20 (2) Commissiomers., The rules applicadle
21 to criminal proceedings before commissioners
22 apply to similar proceedings before
23 judges of the United States or of the District
2h of Columbia. They do not apply to criminal

-86-
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proceedings before other officers empovwered to com-
mit persons charged with offenses against the United
States.

(b) Proceedings.

(1) Removed Proceedings. These rules apply to

criminal prosecutions removed to the district courta
of the United States from state courts and govern all
procedure after removel, except that dismiesal by the
attorney for the prosecution shall be governed by
state law,

(2) offenses Outside a District or State.

These rules apply to proceedings for offenses cém-
mitted upon the high sess or elsewhere out of the
juriediction of any particular state or district,
except that such proceedings mey be had in any dig-
trict authorized by the Act of March 3, 1911, ¢, 231,
s 41, 36 Stat. 1100, Judicial Code s 41, 28 U.'8..C.
s 102.

(3) Pesce Bonds. These rules do not alter the
pover of judges of the Unlted Stated or of United
States coamissioners to hold to security of the
peace and for good behavior under the Act of March
3, 1911, c. 231, s 270, 36 Stat. 1163, Judicial

Code & 270, 28 U, <3..C. 8 392, and under Revised Statutes

-87-
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8 LO6S, 50 U. S. C. s 23, but in such cages the pro-
cedure shall conform to these rules so far as they
are applicable.

(4) Triale before Cormissioners. These rules

do not apply to proceedings before United States
commissioners and in the district courts under the
Act of Octobar 9, 1940, c¢. 785, 5k Stat. 1058-1059,
18 U. 5. C. 88 576-576d4, relating to petty offenses
on federal reservations,

(5) other Proceedings. These rules are not .

applicable to extbeditdim. and rendition of fugitives;,

forfeiture of property for violation of a statute

of the United $tates} or the collection of fines and
penalties. They do not apply to procsadings under
the Federal Juvenile Delinquency Act go fer aa they
are inconsistent with that Act. They do not apply

to summary triasle for offenses ageinst the navigation
laws under Revised Statutes &s 4300-L305, 33 U, 8. C,
88 391-396, or to proceedings involving disputes
between seamen undar Revised Statutes ss 4079-4081

a8 amended, 22 U. S. C, &8 256-258, or to proceedings
for Tishery offenses under the Act of June 28, 1937,
¢c. 392, 50 Btet., 325-327, 16 U. S. C. ss 7727721, or

to proceedings against a witness in a forelgn eoumizy

.88.
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under the Act of July 3, 1926, c. 762, 4k Stat. 833,
26 U, 8. C. se 711-718.

(c¢) Application of Termg; As used in these rules

the term "State" includes District of Columbla, territory

end insuler possesion. "law" includes statutes and judicial
decisions. "Act of Congress" includes any act of Congress
locally applicable to and in force im the District of
Columbia, in a territory or in an insular posaession. "Dig-
trict court” includes all district courte named in subdivisim
(a), paragraph (1) of this rule, "Civil action” refers to &
civil action in & dletrict court. "Oath" includes effirmations.
"District judge"includes a justice of the Diatrict Court

of the United Btates for the District of Columbia. "Senior
district judge" includes the chief justice of the District
Court of the United Stetes for the District of Columbla.
"Judge of & circuit court of appeals’ includes a Juse-

tice of the United States Court of Appeals for tbe

Distriet of Columbia. "Senior circuit judge" 4ncludes

the chief justice of the United 8tetes Cowrt of

Appeals for the District of Columbla. "Attorney

for the government" meens the attornmey general, an
authorized essistant of the attorney genersl, a

United States attorney and an authorized assis-

tant of 'a United States Attormey. The vords

-89-
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97 "demurrer,” "motlon to quash| '"plea in abate-

98 ment,"” "plea in bar" and '"epeclel plea in bar,"
99 or words to the same effect, in any act of Congress
100 shall be comstrued to mean the motion ralsing & de-
101 fense or objection provided in Rule 1Z.
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Rule 58. Records. The clerk of the district

court and each United States ©ommissioner shall
keep euch records in criminal procesdings ae the
Director of the Administrative Office of the
United States Courts, with the approval of the
Judicial Conference cf Senlor Circuit Judges,

may prescribe.

-91-
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1 Rule 59. Courts and Clerks, The circult court

2 of sppeals and the diatrict court shall be desmed
alvays open for the purpoae of filing any proper
paper, of issulng end returning process and of
making motions end orders. The clerk's office
with the clerk or a deputy in attendance shall be

opsn during business hours on all days except

o ~F A N B

Sundays and legal holidays.
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Rule 60. Rules of Court.

{a) Rules by Dis“rict Courts and Circuit

Courts of Appeals. Rules made by district courts

and cirecuit courts of appeals for the conduct of
criminal pr-ceedings shall not be inconsistent

with these rulea. Coples of all rules made by &
district court or by a circuit court of appeals
shall upon their promulgation be furnished to the
Administrative Office of the United States

Courts. The clerk of each court shell nake ap-
propriate arrangemsnts, eubject to the approval

of the Director of the Adminiastrative Office of

the United States Courts, to the end that all rulee
made as provided herein be published promptly

and that coples of them be available to the public.

(b) Procedure Not Othervise Specified. If

no procedure is specificelly prescrided by rwle, the
court may proceed in any lawful mannsr not in-
conpistent with these rules or vith any applicable

atatute.
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Rule 61. Forms. The forms ccntained in the

Appendix of Forms are illustrative and not

mandatory.

-Qh.
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1 Rule 62. Effective Date. These rules take ef-

2 fect on the day which is 3 months subsequent to

3 the adjournment of the ----~ce-- regular sesslon

L of the --th Congress, but 1f that day is prior to

5  cececevovemvon-- , 1945, then they teke effect on

§  memmecewmecw----, 1945, They govern all criminal

T proceedinge thersafter commenced and 8o fer as

8 just and practicable all proceedings then pending.
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1 Rule 63, Title. These rules may be lmowa and

2 cited as the Federel Rules of Criminal Pro-

3 cedure.

-96-
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APPERDIX OF FORMS
Table of Forms

Form
1. Indictment for Murder in the First Degree of Federal OfZlicer
2. Indictment for Murder in the FirstDegree on Federal Reaervation

3. Indictment for Mail Fraud

&=

Indictment for Sabotege

Indictment for Internal Revenue Violation
Information for Food eand Drug Viclation
Warrant for Arrest of Defendant

Summons

v o ~N O\

Warrant of Removal

10 Search Warrant

11. Motion for the Return of Seized Property and the
Buppression of Evidence

12. Appearance Bond

13, Waiver of Indictment

1k, Motion by Defendant to Iiamiss the Indictment

15, Subpoens to Testify

16, Subpoena to Produce Document or Object

17. Warrant for Arrest of Witness

18. Motion for New Trial

19. Motion in Arrest of Judgment

20. Judgment and Commitment

21. Rotice of Appeal

22. Statement of Docket Entries
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Form 1., Indictment for Murder in the First Degreec
of Federal Officer
IN THE DISTRICT COURT OF THE UNITED STATES
FOR THE DISTRICT OF s

DIVISION

United States of America
No.

v.

%Criminal Cods 87275,

John Doe 18 U. 8. C. se 452, 253)

The grand jury charges:

- On or about the day of , 19, in the

Digtrict of , John Doe with premeditetion

and by means of shooting murdered John Roe, who was then an
officer of the Federal Buresu of Investigation of the Depart-

ment of Justice engaged in the performance of his officlal

duties.

A True Bill.

Foreman,

United States Atiorney

-98-
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Form 2. Indiectment for Murder in the First Degree
on Federsl Reservetion

IN THE DISTRICT COURT OF THE UNITED STATES
FOR THE DISTRICT OF 3

DIVISIOR

United States of America
No.

\
)
)
v, )
) (18 U, 8. C. s& 451, L52)
John Doe )

The grand Jjury cherges:

On or about the day of » 19__, 1in the

District of , and on lends acquired for
the use of the United States and under the (exclusive) (concurrent)
Jurisdiction of the United States, John Doe with premeditation
shot eand murdsred John Roe,
A True Bill,

—
Foreuan.

’
United States Attorney,
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Form 3 Indictment for Mail Fraud

IN THE DISTRICT COURT OF THE UNITED STATES

FOR THE DIVISION OF ’

DIVISION

United States of America
No.

(Criminal Code & 215,

)
)
v, )
)
) 18 U. 8. C. s 338)

John Dos et al.

The grand jury charges:

1. Prior to the dey of s 19

ez
@

and continuing to the day of s 19 __} the

defendants John Doe, Richard Roe, John Stiles and Richard
Miles dovised and intended to devise & scheme &nd artifice

to defraud purchasers of stock of XY Company, & Celifornia
corporeation, and to obtain money and property by meens of the
follewing false and fraudulent pretenses, representations and
promises, well lknowing at the time that thé gaid pretenses,
representations and promises would be false when meds: That
the XY Company owned & mine at or near San Bernardino,
California; that the mine was in actual operatiom; that

gold ore wae belng obtained at the mine and =old at a profit;
that the current earnings of the company would be sufficient
to pay dividends on its stock at the rate of sl1X per cent per

annuRm.

=100~
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2. On the ____ day of y 19_, 4in the

District of ; the defandants for the
purpose of executing the aforesaid scheme and artifice
and attempting to do so, caused to be placed in en author-
ized depository for meil matter a letter addressed to
Mrs. Mary Brown, 110 Mein Street, Stockton; Californis, to
be sent or delivered by the Tost Office Esteblishment of
the United States.

Second Count

1. The Grand Jury realleges all of the allegations
of the first count of this indictment, except those contained
in the last paragraph thsereof,

2, On the ____ day of y 19_,; in the

BDigtrict of , the defendants, for the
purpose of executing the aforeeaid scheme and artifice and
attempting to do so, ceused to be placed in an authorized
depository for mail matter & letter addressed to Mr. John
J. Jones, 220 First Street, Batavia, New York, to be sent
or delivered by the Post Office Establishment of the

United States.

A True Bill,

Foreman,

)
United States Attorney.

1. Inséert last mailing date alleged.

Y .
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Form 4, 7Indictment for Sabotage

IN VHE DISTRICT COURT OF THE UNITED STATES

FOR THE DISTRICT OF ’

DIVISION
United Statee of America )
) Ko.
v, )
) (50 U. 8. C. & 103)
John Doe )
The grand jury char-e~:
On or about the 6, of , 19, within
the District of ; ¥while the United

States was at war, John Doe, with reason to believe that
his act might injure, interfere with or obatruct the
United States in preparing for or carrying on the war,
wilfully made and csused to be made in e defective menner
certaln war material consisting of shells, in that he
placed amd caused to be placed certein materisl in a

cavity of the shells soc es to make them appear to be solid
metal, whereas in fact the shelle were hollow.

’

A True Bill.

FPoyenmn.

United States Attorney.

-102-
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Form 5. Indictment for Intermal Revenus Violation

IN THE DISTRICT COURT OF THE UNITED STATES
FOR THE _ DISTRICT OF ’
DIVISION

United States of America
RNo.

v,

(26 U. S. C. 8 2833)

N Nt Nt N N

John Doe

The grand jury charges:
On or ebout the __ day of ,» 19__, in the
District of , John Doe carrfied on the
business of & distiller without having given bond ae required
by law,

A True Bill.

Foreman.

?

United States Attorney.
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Form 6. Information for Food and Drug Violation

IN THE DISTRICT COURT OF THE UNITED STATES
FOR THE DISTRICT OF ’
- DIVISIOR

United States of America
Ko.

Vo

(21 U. 8. €. a8 331, 3%3, 3k2)

Nt Nt Tt S S

John Doe

The United States Attorney chargss:
On or about the ilay of , 19, in

the District of _ , John Doe unlawfully

caused to be introduced in%o interstate commerce by delivery

-

i
for shipment from the city' of , (5tate),

to the citylof . (state), & consignment of

cans containing articler. of food which were adulterated in
that they comsisted in %hole or in part of decomposad

vegetable substence.

United States Attorney.

i
Neme of city is stated only to preeluds & maiien for a ~

b1ll of perticulars and not becsuss such 8 statement iz an
sesential fact Lo be alleged.
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Form 7. Warrant for Arrest T
of Defendant Al e
IN THE DISTRICT COURT OF THE UNITED STATES
FOR THE DISTRICT OF s

DIVISION

United States of America )
)

v. )

)

John Doe )

To

You are hereby commanded to arrest John Do- and

bring him forthwith before the District Court for the

Disirict of in the city of to answer

to an indictment charging him with robbery of property of i
the First National Benk of » in violation of 12

U. S C. s 588,

Clerk,

By »
Deputy Clerk.

1

Ipsert designation of officer to whom warrent 1s issued, ©.g8.,
"eny United States Marshal or any other eauthorized officer™;

or "United States Marshal for District of "3
or "any United States Marshal™; or 'any Special Agent of the
Federal Bureau of Investigation"; or "any United States Marehal
or any Special Agent of the Fedsral Bureau of Investigation”;
or "any agent of the Alcohol Tax Unit."

-105-
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Form 8. Summons

IN THE DISTRICT COURT OF THE UNITED STATES
FOR THE DISTRICT OF _ ,

DIVISION

United States of America
No.
V.

John Doe

T N N St S

To John Doe:

You are hereby summoned to appear before the

Distriot Court for the District of at the Post

Office Building in the city of on the

day of , 19 &t 10 o'clock A. M. to
ansver to sn informstion charging you with unlawful
transportation of intexiceting liquor on which the internal

revenue tax had not been paid.

1

Clerk.

Rw ’
- Deputy Clerk,

This summons wasg received by me at

)

Defendant.
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Form 9. Warrant of Removal

IN THE DISTRICT COURT OF THE UNITED STATES
FOR THE __ DISTRICT OF ’

DIVISION

To

The grand jury of the United States for the
- ___ District of _ having indicted John
Doe on a charge of murder in the first dsgree and John
Doe having been arrested in this District and, after
(waiving) hearing, having been committed by a United States
Commissioner to your custody pending hie removal to that

district,

You are hereby commanded to remove the eald

John Due forthwith to the District of

and there deliver him to the United States
Marshal for that District or to some other officer author-

{ize8d to receive hinm.

)

United Statees District Judge.

Dated at __ this day of 19
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borm 10. Search Warrant (Under 18 U, S. C. s 287)

To:

-

Affidavit having been mede before me by John Doe that
he hes reason to believe that on the premises inovn as

Street, in the city of '

in the District of ___, there is now being concealed
certain property, namely, certain dies, hubs, molde and plates,
fitted and intended to be used for the manufacture of counter-
feit coins of the United States, and ss I am satisfled that there
is probable cause to belleve that the property so fitted end in-
tended to be used 1s being concealed on the premises above de-
cribed,

You are hereby commended to search the place named

for the property specified, serving thie warrant end making
the search in the daytime, and if the property be found there
to seize it, prepere & written inventory of the property selzed

and bring the property before ms.

Dated this day of

H

U. 8. Commieslioner for the

Dietrict of
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Form 11. Motion for the Return of Seized Property end the
Suppressicn of Evidence

IN THE DISTRICT COURT OF THE UNITED STATES
FOR THE DISTRICT OF s

DIVISION

No.

s e

John Doe hereb& moves this Court to direct that certain
property of which he is the owner, a schedule of wvhich is

annexsd hereto, end which on the night of s

19, at the premises known as Street, in the
city of , in the District of , ¥ag un-
lawfully eeized and taken from him by two deputies of the
United Stetes Marshal for thie District, whose true names
are unknown to the petitioner, be returned to him and that
it be suppressed es evidence against him in eny criminal
proceeding.

The petitioner further stetee that the property was

aslzed against his will and without & @earch warrant.

2

Attorney for Petitioner.
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Form lZ./ﬁAppearance Bond

IN THE DISTRICT COURT OF THE UNITED STATES
FOR THE DISTRICT OF ’

_ DIVISION

We, the undersigned, Jointly end severally acknowledge
that we and our personal representatives are bound to pay to
the United States of America the sum of Dollarse

b ).

The condition of this bond is that the defendant

ig to appear in the District Courv of
the United Stateslfor the District of
at ein accordance with all orders and directlons of
the Courtirelating to the appesrance of the defendant before

3
the Court in the case of United States v. ,

File number ; and if the defendant appears asg
ordered, then this bond is to be void, but 1f the defendant
fails to perform this condition peyment of the amount of the
bond shall be 4ue forthwith., If the bond is forfeited and if
the forfsiture ie not set aeslde or remitted, Judgment may be
sntered upon motion in the District Court of the United States
for the __ District of against each debtor
jointly and severally for che rmount above stated togethsr

1

If appearance is to bg befors & commissioner, change the words
following "aeppear" tec before , United States Commiesioner,"

2
Insert placs.

3Change '"Court” to "Commissioner" if neceseary. Ses Notse 1.

-,
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with interest and costs, and execution may be issued or payment
gecured as provided by the Federal Rules of Criminal Procedure
and by other laws of the United States.

This bond ieg signed on this day of

19_” at '
vt ) 3
Name of Defendant. Address.
"y ’ o
Neme of Suretly. Addreas.
7 ]
Name of Surety. Address.

Signed and acknowledged before me this

d&y ot b} 19_”#

Approved:

Justification of Sureties
I, the undersigned surety, on oath say that I reside

at : and that my net worth is the sum of

Dollare ($ ).
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I further say that

Surety.
Sworn to and subscribved before me this day of

, 19__ et .

These lines are to provide for additional justification 1f
the Commissior . or Court so direcis,

\J
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Form 13, Waiver of Indiciment

IN THE DISTRICT COURT OF THE UNITED STATES
FOR THE DISTRICT OF ’

DIVISION

United States of America
Mo,

)
)
v, )
) (18 U. 8. C. 8 L08)
John Doe )
John Doe, the asbove named defendant, who 1s accused of

vlolating the National Motor Vehicle Theft Act, being advised
of the nature of the charge and of his rights, hereby waives

in open court prosecution by indictment end consents that

the proceeding may be by information inastead of by indictment.

2

Defendant.

H

Witness,

Y

Coursel for Defendant.
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Torm 14, Motion by Defendant to Diesmiss the lndictment
IN THEE DISTRICT COURT OF THE UNITED STATES
FOR THE DISTRICT OF .
DIVISION
United States of America )
) No,
7, )
)
John Doe )
The defendant moves that the indictment be dismissed on
the following grounds:
1. The court 1s without Jjurisdiction becauss the offense
if any is cognizable only in the Division of the
District of
2. The indictment does not state facts sufficient to
constitute an offense against the United States,
3. The defendant has been acquitted (convicted, in jeopardy
of conviction) of the offense charged therein in the case of

United States v. in the Distrioct Court for the

Distriect of » Case No, terminated
on .
4., The offense charged is the same offemse for which the
defendant was pardoned by the President of the United States on

dﬂy of » 19

s Tt e

5. The indictment was not found within three years next

after the alleged offense was committed.

(Signed) )
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Form 15, Subpoenas to Testify

IN THE DISTRICT COURT OF THE UNITED STATES
FOR THE DISTRICT OF 5

DIVISION

To

You are hereby commanded to eappear in the District Court of

the United States for the Diastrict of 8t the

Courthouse, in the city of , on the day of )

19__ 8%t 10 o'clock A, M. %o testify in the case of United States

v. John Doe,

This subpoena is issued on application of the (United States)

(defendant).

?

Clerk.

By

b

Deputy Clerk.
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Form 16, Subpoena to Produce Document
or Object

IN THE DISTRICT COURT OF THE UNITED STATES
FOR THE DISTRICT OF 5

DIVISION

To :

You are hereby commanded to appear in the District Court of

the United States for the District of at
the Courthouse, in the city of y on the day of
, 19__at 10 o'clock A, M. to testify in the case of

United Stetes v. John Doe and bring with you

This subpoena 1s iseued upon applicetion of the (United

States) (defendant).

2
Clerk.

B.Y »

Deputy Clerk.
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Form 17. Wearrant for Arrest of Witness

IN THE DISTRICT COURT OF THE UNITED STATES
FOR THE DISTRICT OF .

DIVISION

No.

3
L]
Nt et it gt st Novus”

To

You are hereby commanded to arrest John Doe and bring

him forthwith before the District Court for the

Digtrict of in the city of , for the
reason that he wilfully failed to appear after having been
gerved with subpoena to appear at the trial of the case of

United States v. Roe on the day of -, 19 .,

You are further commanded to detain him in your

custody until he is dischearged by the Court,

Upon order of Honorable , United States
District Judge at this day of ’
19

?
Clerk.
By

¥
Deputy Clerk.
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Form 18. Motion for New Trial

IN THE DISTRICT COURT OF THE UNITED STATES
FOR THE DISTRICT OF »

__ DIVISION

United States of America
No,

)
) .
v, )
)
John Doe )

The defendant moves the court to grant him a new trisl
for the fcllowing reasons:

1. 7he court erred in denying duiendant's motion for acquittal
made et the conclualon of the evidence.

2. The verdlict is contrary to tho w2ight of the evidence.

3. "™M.e verdict is not supported Ly cubstantial evidence.

4. The court erred in sustaining cbjectiona to questiona
addressed to the witneae Richard Roe.

5. The court erred in admitting testimony of the witness

ichard Roe to which onjections were made.

6. The court erred in charging the jury and in refusing
to charge the Jury a8 requested,

7. The defendant was substantially prejudiced and deprived
of a fair trial by reason of the following circumstances: the
attorney for the government stated in his argument thet the
defendant had not taken the witness stand and that the defendant
had been convicted of crime.

8. The court erred in denying the dsfendant's motion for

a mistrial,

H

Attorney for Defendant,
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Form 19. Motion in Arrest of Judgment

IN THE DISTRICT COURT OF THZ UNITED STATES
FOR THE DISTRICT OF ,

DIVIBION

United States of America
¥o.
Vo

John Doe

The defendant moves the court to arrest the judgment for
the following reasons:

1. The indictment does not state facts sufficient to
constitute an offense againet the United States,

2. This court is without Jurisdiction of the offense, in

tHat the offense if any was not committed in this district.

s

Attorney for Dsfendant.
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Form 20. Judgment and Commitment
S~

IN THE DISTRICT COURT OF THE UNITED STATES

FOR THE DISTRICT OF____

DIVISION

United States of America
No.

v.

JUDGMENT AND COMMITMENT

On this day of . , 19 , cams the attorney for the
1

govermment and the defendant appeared in person and

It 1s.Adjudged that the defendant hae been convicted upon his
2

piea of

of the offense of
3

ag charged ;

and the court having asked the defendant whether he has anything to
gsay why jJudgment ®hould not be proncunced, and no sufficlent cause
to the contrery being shown or appeaering to the Court,

It is Adjudged that the defendant is guilty &s charged and

convicted,

1
Ingert "by counsel" or "without counsel; the court advised the defen-
dant of hia right to counsel and ssked him whéther he desired to have
counsel appéinted by the court, end the defendant thersupon stated that
he waived the right to the essistance of coumsel."
2
Insert (1) "guilty," (2) "mot guilty, end & verdict of guilty,” (£3)
"not guilty, and a finding of guilty,” or (&) "nolo contendere," as
the cese may be,
3

Insert "in couni (s) number " if required.
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